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DATED THIS [●] of [●], 201..
BETWEEN

[●] 
(the “Seller”)

AND

[●] 
(the “Buyer”)

BUSINESS TRANSFER AGREEMENT

BUSINESS TRANSFER AGREEMENT
THIS BUSINESS TRANSFER AGREEMENT is entered into on this [●] day of [●], 201…:

BY AND BETWEEN

[●], a public limited company existing under the Companies Act, 1956, having its registered office at [●] (hereinafter referred to as the “Seller”, which expression shall, unless it be repugnant to the context or meaning thereof, be deemed to mean and include its successors and permitted assignees);

AND

[●], a company existing under the Companies Act, 1956, having its registered office at [●] (hereinafter referred to as the “Buyer”, which expression shall, unless it be repugnant to the context or meaning thereof, be deemed to mean and include its successors and permitted assignees,).

WHEREAS:

A) The Seller is engaged, inter-alia, in the Business (as defined below) in [India];
B) The Seller is desirous of selling and the Buyer is desirous of purchasing the Business on a slump sale basis as a going concern on the terms and conditions of this Agreement;
C) [The Buyer has carried out due diligence based on the information/documents provided by the Seller on/about the Business and has thereafter decided to proceed with the acquisition of the Business on the terms of this Agreement , as negotiated and agreed upon by the seller and the buyer;]
D) The Parties have agreed to enter into this Agreement with the object of the Seller transferring the Business to the Buyer as a going concern on a slump sale basis on the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of, and subject to, the mutual covenants, agreements, terms and conditions herein contained, the mutual benefits to be derived therefrom and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:
1. DEFINITIONS & INTERPRETATION
1.1. Definitions:
In addition to the terms defined in the introduction to, recitals of and the text of this Agreement, the following capitalised words and terms, whenever used in this Agreement, unless repugnant to the meaning or context thereof, shall have the respective meanings set forth below: 
1.1.1. “Accounts” shall mean the audited accounts of the Business as at the Accounts Date.

1.1.2. “Accounts Date” shall mean [●], as of which the Accounts have been prepared.
1.1.3. “Affiliate” shall mean, in respect of any Person, any other Person that directly or indirectly, through one or more intermediaries, Controls, is Controlled by, or is under common Control with such first Person.

1.1.4. “Agreement” shall mean this Business Transfer Agreement together with all its Schedules and Exhibits.
1.1.5. “Ancillary Agreements” shall mean the Deeds of Conveyance, the Trademark Licence Agreement, the Transition Services Agreement, [●]
 and any other document that the [Parties agree] would be necessary for consummation of the transactions contemplated under this Agreement. 
1.1.6. “Assets” shall tc \l2 "Field result goes here "Assets" mean all the assets in respect of the Business, including Current Assets, Machinery & Equipment, Assigned Contracts, Real Property and/ or Business IP and any and all rights, title and interest to claims and causes of action, arisen or that may arise in favour of the Seller specifically in relation to the Business up to the Closing, which are to be transferred under this Agreement in accordance with Clause 2.1.[ Note: Licenses and permits should also be transferred to the extent permissible by Law.]
1.1.7. [“Assigned Contracts”tc \l2 "Field result goes here “Assigned Contracts” shall mean written contracts, agreements, arrangements, understandings and engagements entered into by the Seller exclusively in relation to the Business (excluding agreements relating to the Leasehold Property and such other contracts as may be agreed between the Parties), incorporating any variations to the same that may have been mutually agreed to between the Parties hereto
.][ Note: Once these contracts have been identified, they should be listed in a Schedule to this Agreement.] 
1.1.8. “Audited Closing Accounts” shall mean the accounts relating to the Business as of the Closing Date and delivered by the Auditor to the Seller and the Buyer in accordance with Clause 5.5.

1.1.9. “Bankruptcy Matter” shall mean any matter in connection with any liquidation, dissolution, reorganization, winding up, insolvency, suspension of payments, inability to repay debts as such debts become due, general assignment for the benefit of creditors, administration or re-organization, action to appoint or application for or consent to the appointment of, or the taking of possession by, a receiver, custodian, trustee, liquidator, administrator, operating agency or similar officer for all or any substantial part of any Person’s assets or revenues, a case or Proceeding under any applicable suspension of payments or insolvency laws or regulations.

1.1.10. “Base NCA” shall mean the Net Current Assets as identified in the Accounts

1.1.11. “Board” shall mean the Board of Directors of the Seller and/or the Buyer, as the case may be.

1.1.12. [“Business” shall mean, collectively, the business of manufacture, marketing, sale and/or rendering of services undertaken by Electrical Standard Products, Metering & Protection System, Electrical System & Equipment and Control & Automation, every related, associated or incidental activity of the Seller in respect of such business and all other rights along with benefits and goodwill of the Seller in the Business, which are existing as on the date of this Agreement and which the Seller may acquire in future up to the Closing Date.]
1.1.13. “Business Days” shall mean all days excluding Saturdays and Sundays and days declared as holidays in Mumbai under the Negotiable Instruments Act, 1882.

1.1.14. “Business IP” shall mean any intellectual property rights including but not limited to patents (including patent applications, divisions, continuations, continuation-in-part applications, extensions, substitutions, renewals, confirmations, supplementary protection certificates and reissues), utility models, design models, trademarks, designs, copyrights and know how (including specifications, technical data and other information relating but not limited to inventions, discoveries, developments, design, manufacture, production, quality control data and other proprietary ideas, whether or not protectable under patent, trademark, copyright or other legal principles) and the goodwill associated therewith, that is used exclusively in relation to the Business, more particularly described in Schedule [●] to this Agreement.
1.1.15. “Closing” shall mean the consummation of the sale and purchase of the Business, upon satisfaction of the conditions precedent stated in Clauses 4.1, 4.2 and 4.3, and consummation of the activities specified in Clause 5.

1.1.16. “Closing Date” shall mean the date of consummation of the sale and purchase of the Business under this Agreement in accordance with Clauses 5.1 to 5.5.

1.1.17. “Coexistent Plants” shall mean the manufacturing facilities under the Business, situate on such lands where from the Seller also conducts other business(es), more particularly described in Schedule [●].

1.1.18. “Contract Manufacturing Agreement” shall mean the agreement to be executed between the Parties on the Closing Date which shall provide for, inter alia, (i) manufacturing activities to be undertaken in the Powai Plant by the Seller in respect of such products of the Business which are presently manufactured in the Powai Plant; (ii) [grant of adequate rights] by the Buyer to the Seller over the Machinery and Equipment of the Powai Plant for the purposes of such manufacturing by the Seller; and (iii) secondment of such Employees who are working in the Powai Plant, by the Buyer to the Seller.
1.1.19. “Control” shall mean (i) when used with respect to any Person, the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such Person, whether through the ownership of shares or securities, by contract or otherwise, and (ii) when used with respect to any security, the possession, directly or indirectly, of the power to vote, or to direct the voting of, such security or the power to dispose of, or to direct the disposition of, such security.

1.1.20. “Control & Automation” shall mean the stand-alone business unit of the Seller engaged in [●].

1.1.21. “Current Assets” shall mean all such assets (such as loans and advances, Inventory and Receivables) relating to the Business, which are customarily called current assets under Indian GAAP and shall include only such items/ heads that have been considered while computing the “current assets” specified in the balance sheet of the Business as at the Accounts Date. A list of the Current Assets as of [●] is attached as Schedule [●] to this Agreement. The list shall be updated as of the Closing Date, as a part of the preparation of the Audited Closing Accounts.
1.1.22. “Current Liabilities” shall mean all such liabilities relating to the Business as are customarily called current liabilities under Indian GAAP, whether due or not, and shall include the amounts payable to vendors for goods and services, taxes/duties and other statutory dues payable, advances from customers, all types of dues to Employees for salaries and wages whether immediately payable or not (including provision for gratuity, leave encashment and other retiral benefits in accordance with the terms of their employment), liabilities for expenses included in the financial statements of the Business and, notwithstanding the generality of the foregoing, shall include only such items/ heads that have been considered while computing the “current liabilities” specified in the balance sheet of the Business as at the Accounts Date. A list of the Current Liabilities as of [●] is attached as Schedule [●] to this Agreement. The list shall be updated as of the Closing Date, as a part of the preparation of the Audited Closing Accounts. 
1.1.23. “Deeds of Conveyance” shall mean the customary deeds of conveyance to be executed by the Seller and the Buyer for transfer of the Freehold Properties in the agreed form. 
1.1.24. “E&A Plants” shall mean the manufacturing facilities under the Business of the Seller, other than the Coexistent Plants, more particularly described in Schedule [●].
1.1.25. “Electrical Standard Products” shall mean the stand-alone business unit of the Seller engaged in [●].

1.1.26. “Electrical System & Equipment” shall mean the stand-alone business unit of the Seller engaged in [●].

1.1.27. “Employees” shall mean all the employees of the Seller listed in Schedule [●] employed for the purpose of carrying on the functions or activities related to the Business.
1.1.28. [“Employee Plan(s)” shall include all pension, gratuity, provident fund, profit sharing, retirement, deferred compensation, share purchase, share option, incentive, bonus, vacation, severance, disability or any other type of employee benefit plan, program or arrangement under applicable Laws and/or the policies of the Seller for or on behalf of the Employees, whether accrued or existing at the Closing Date.][ Note: These should be identified as part of the due diligence process. Also, the total liability under these Employee Plan(s) should be valued in order to determine the consideration for Business transfer.] 
1.1.29. “Encumbrance” shall mean (i) any mortgage, charge (whether fixed or floating), pledge, lien, hypothecation, assignment, deed of trust, title retention, security interest or other encumbrance of any kind securing, or conferring any priority of payment in respect of, any obligation of any Person, including any right granted by a transaction which, in legal terms, is not the granting of security but which has an economic or financial effect similar to the granting of security under applicable Law, (ii) irrevocable power of attorney issued to any third party for transferring and/or exercising any rights, interest, option, right of first offer, refusal or transfer restriction in favour of any Person, other than in pursuance of this Agreement, and (iii) any adverse claim as to title, possession or use, and the term “Encumber” shall be construed accordingly. [Note: Some of the assets which are proposed to be transferred as part of the Business may have been used as security for loans obtained by the Seller for its other business also. How will these assets be released? Also, if there are any outstanding guarantees from the Seller/it's Affiliates which has a bearing on the Business, how will these guarantees be replaced?] 
1.1.30. “Excluded Assets”tc \l2 "Field result goes here “Excluded Assets” shall mean such Assets of the Business which shall not be transferred by the Seller to the Buyer and which are more particularly described in Schedule [●] hereto. 
1.1.31. “Excluded Liabilities”tc \l2 "Field result goes here “Excluded Liabilities” shall mean the liabilities of the Business identified in Schedule [●]
. 
1.1.32. “Execution Date” shall mean the date of execution of this Agreement. 
1.1.33.  “Freehold Property” shall mean the real property owned, possessed and used by the Seller exclusively in connection with the Business, details of which are set out in Schedule [●].
1.1.34. “Governmental Authority(ies)” shall mean any governmental or statutory authority, government department, tribunal or Court or other entity duly authorized to make laws, rules or regulations or pass directions having or purporting to have jurisdiction or any State or other subdivision thereof or any municipality, district or other subdivision thereof having jurisdiction pursuant to the laws of applicable jurisdiction.
1.1.35. “Indian GAAP” shall mean generally acceptable accounting principles recommended by the Institute of Chartered Accountants of India [and where there are no such principles recommended, the accounting principles applied by the Seller and audited by the statutory auditor of the Seller, from period to period and throughout any period].

1.1.36. “Inventory” shall mean all those Current Assets which are customarily called as inventories under Indian GAAP including stock of raw materials, work in process, stores and spares and finished goods in transit (title in respect of which has not passed from the consignor), as more particularly described, as of [●], in Schedule [●].

1.1.37. “Law” shall mean any act, statute, ordinance, governmental order, policy, notification, rule, regulation, decree, judgement, ruling, injunctions, licenses, permits, approvals, authorisations, consents, waivers, privileges and agreements of any Governmental Authority having jurisdiction over the relevant matter as such are in effect as of the date hereof or as may be amended, modified, enacted or revoked from time to time hereafter.

1.1.38. “Leasehold Property” shall mean the [real property] held on lease/sub-lease or license/sub-license or similar basis by the Seller and listed in Schedule [●] to this Agreement.

1.1.39. “Liabilities” shall mean all the liabilities of the Business, including the Current Liabilities up to the Closing Date but excluding the Excluded Liabilities.[Note: Liabilities need to be specifically identified and listed. It cannot have an inclusive definition.]  
1.1.40. “Long Stop Date” shall have meaning assigned to such term in Clause 5.9;
1.1.41. “Machinery and Equipment” shall mean the plant, machinery, office equipment, furniture and fixtures etc., pertaining to the Business and located on any Real Property, listed in Schedule [●], each as of [●], and accretions/ additions thereto till Closing, which shall be set out in an updated Schedule as of the Closing Date.

1.1.42. “Material Adverse Effect” shall mean any set of circumstances or events which may reasonably be expected to have a material and adverse effect upon the Business, its financial condition and/or the results and operations of the Business; provided, however, that Material Adverse Effect shall not include any changes in market conditions.

1.1.43. “Metering & Protection System” shall mean the stand-alone business unit of the Seller engaged in [●].

1.1.44. “Net Current Assets” shall mean the excess of the Current Assets over the Current Liabilities.

1.1.45. “New Leases” shall mean the lease agreements to be executed by the Buyer with the concerned lessors/ counterparties in relation to Leasehold Property on terms and conditions agreeable to the Buyer.
1.1.46. “Ordinary Course of Business” shall mean actions, in relation to the Business, that are consistent in magnitude, nature and scope with past practices of the Seller, and conducted in the ordinary course of the normal day-to-day operations of the Seller.
1.1.47. “Other IP” shall mean any intellectual property rights including but not limited to patents (including patent applications, divisions, continuations, continuation-in-part applications, extensions, substitutions, renewals, confirmations, supplementary protection certificates and reissues), utility models, design models, trademarks, designs, copyrights and know how (including specifications, technical data and other information relating but not limited to inventions, discoveries, developments, design, manufacture, production, quality control data and other proprietary ideas, whether or not protectable under patent, trademark, copyright or other legal principles), that is used, though not exclusively, in relation to the Business, more particularly described in Schedule [●] to this Agreement.

1.1.48. “Parties” shall mean the Buyer and the Seller, collectively, and “Party” shall mean any of them.

1.1.49. “Person” shall mean any individual, corporation, partnership including limited liability partnership, joint venture, association, joint stock company, trust, unincorporated organisation business or government (or any agency or political subdivision thereof) or other entity.

1.1.50. “Powai Plant” shall mean the manufacturing facilities under the Business situate in Powai, Mumbai.
1.1.51. “Proceeding(s)” shall mean any proceeding, case, reference etc. pending before any Governmental Authority. 
1.1.52. [“Product Warranty” shall mean the valid and subsisting product related warranties, issued by the Seller to its customers in relation to the Business, as at the Closing Date;]
1.1.53. “Purchase Consideration” shall have the meaning set forth in Clause 3.

1.1.54. “Real Property” shall mean the Freehold Property and the Leasehold Property, collectively.

1.1.55. “Receivables” shall mean all amounts as are specifically included in the Audited Closing Accounts and owing to the Seller by trade debtors solely and exclusively in connection with the Business as at the Closing Date in respect of goods or services supplied by the Seller before the Closing Date, whether or not due and payable at that time. 
1.1.56. [“Regulatory Consents” shall mean the permits and consents, including factory licenses, registrations under contract labour laws, environmental consents, as more particularly listed in Schedule [●].]
1.1.57. “Remaining Assets” shall mean any capital assets added to the Business, after the Accounts Date, and shall be specified in a schedule by the Seller as of close of business hours on the Closing Date.
1.1.58. “Refund Assets” shall mean [●]
.
1.1.59. “Taxes” shall mean any and all, direct or indirect, national, state, local and foreign taxes of any kind whatsoever including any and all forms of taxation including income tax, value added tax, sales tax, stamp duty, import duty, withholdings, duties, imposts, levies, cess, social security contributions and rates of any nature imposed by any Governmental Authority and any interest, penalties, surcharge and fines thereon, whether or not disputed.
1.1.60. “Trademarks” shall mean the trademarks [●], details of which are provided in Schedule [●]. 
1.1.61. “Trademarks License Agreement” shall mean a contract to be entered into between the Seller (as licensor) and the Buyer (as licensee) in the agreed form as set out in Exhibit [●], under which the Seller shall grant the Buyer a license to use the Trademarks for the period and on the terms and conditions contained in the Trademarks License Agreement.

1.1.62. “Transition Services Agreement” shall mean the documents [and term sheet(s)] to be entered into between the Seller and the Buyer on the terms and conditions to be agreed between the Parties (the broad terms and the consideration whereof are set out in Schedule [●]) to satisfy the purposes contained in Clause 7.4.
1.2. Interpretation:

In this Agreement:

1.2.1. Any reference to the singular includes the plural and vice versa; 

1.2.2. Any reference to natural persons includes legal persons and vice versa;

1.2.3. Any reference to a gender includes the other gender;

1.2.4. where a word or phrase is defined, other parts of speech and grammatical forms of that word or phrase shall have the corresponding meanings; the headings and bold interfaces shall be ignored while construing the provisions of this Agreement;  

1.2.5. any reference to an Article, Appendix, Clause, sub-clause, paragraph, sub-paragraph, Schedule or Recital is a reference to an article, appendix, clause, sub-clause, paragraph, sub-paragraph, schedule or recital of this Agreement;

1.2.6. [any reference to a document “in the agreed form” is to the form of the relevant document agreed between the Parties and for the purpose of identification initialled by each of them or on their behalf (in each case with such amendments as may be agreed by or on behalf of the Parties);] any reference to any agreement, instrument or other document (a) shall include all appendices, exhibits and schedules thereto and (b) shall be a reference to such agreement, instrument or other document as amended, supplemented, modified, suspended, restated, assigned or novated from time to time in writing in the agreed form;

1.2.7. any reference to any statute shall be construed as including all statutory provisions consolidating, amending or replacing such statute, now existing or in force hereafter;

1.2.8. any reference to “writing” shall include printing, typing, lithography and other means of reproducing words in visible form;

1.2.9. the terms “hereof”, “hereby”, “hereto”, “hereunder” and similar terms shall refer to this Agreement as a whole;

1.2.10. the term, “including” shall mean “including, without limitation”. The term “including” is only illustrative and not exhaustive;

1.2.11. wherever the context so demands the references to a Party to this Agreement includes references to its successors or assigns (immediate or otherwise) of that Party and reference to agreements shall include reference to all the amendments thereto;

1.2.12. unless otherwise specified, time periods within or following which, any payment is to be made or act is to be done, shall be calculated by excluding the day on which the period commences and including the day on which the period ends and by extending the period to the following Business Day if the last day of such period is not a Business Day;

1.2.13. unless otherwise specified, whenever any payment is to be made or action taken under this Agreement is required to be made or taken on a day other than a Business Day such payment shall be made or action taken on the next Business Day; 

1.2.14. time is of the essence in the performance of the Parties’ respective obligations under this Agreement. If any time period specified herein is extended, such extended time shall also be of the essence; and

1.2.15. reference to a Schedule at any instance shall include references to such Schedule as of the Execution Date or as updated between the Execution Date and the Closing Date, as the case may be.

2. TRANSFER OF BUSINESS 
2.1. In consideration of and subject to the fulfilment of the terms and conditions of this Agreement, the Seller shall, on the Closing Date, irrevocably and unconditionally transfer, grant, sell, convey, assign and deliver, as a going concern, to the Buyer, [free and clear of all Encumbrances] and the Buyer shall accept, purchase and acquire, as a going concern, from the Seller, all of the Seller's rights and interests in and title to the Business including the following;  

2.1.1. any and all rights and interest in the Assets (other than the Excluded Assets) [(and to the extent that any of the Assets are not transferable or assignable, to ensure, for the Buyer’s continuous, uninterrupted use or the right to use)][ Note: Which assets are referred to as non transferrable/ non assignable?]; 
2.1.2. services of all the Employees; and
2.1.3. all records exclusively pertaining to the Business whether in physical or in electronic form. 
2.2. The Buyer shall assume and takeover the Liabilities with immediate effect from the Closing Date, and the Excluded Liabilities shall be the sole responsibility and liability of the Seller.
2.3. Exclusions: The sale and purchase of the Business shall specifically exclude the following assets and liabilities:
2.3.1. Excluded Assets; 
2.3.2. Excluded Liabilities;
2.3.3. [Inter unit balance appearing in the Seller’s account as on the Closing Date in relation to the Business;] 
2.3.4. Refund Assets;
2.3.5. [Borrowings other than lease finance/rental liabilities;][Note: Please make this a part of the Excluded Liabilities. Any Exclusions have to be specifically identified.] and
2.3.6. [●].
2.4. Collection of Receivables: On and from the Closing Date, the Buyer shall have the exclusive power, right and authority, to receive and/ or deposit in the name of the Seller, any checks, drafts, documents and instruments evidencing payment of Receivables which are payable to, or payable to the order of, or endorsed in favour of the Seller. [The Seller shall not, directly or indirectly, engage in any collection efforts with respect to the Receivables other than with respect to Receivables the collections of which has been relinquished in writing by the Buyer to the Seller.][Note: The Seller should be obligated to assist the Buyer in recovering the Receivables.] The Buyer shall have the right to notify the account debtors of the Receivables to direct payment to such bank account as the Buyer shall from time to time designate. Notwithstanding anything contained herein, any payments in whichever form, either as checks, drafts, documents and instruments in relation to the Receivables are received and/ or deposited in the accounts of the Seller shall be immediately, but not later than 3 days from the date of receipt thereof, be paid by the Seller to the Buyer. 
2.5. Refund Assets shall be to the account of the Seller, but in case the refunds are received in the name of the Buyer, then the Buyer shall [reimburse] such amounts to the Seller within 7 days from the date of receipt of the funds comprising Refund Assets.  
3. PURCHASE CONSIDERATION
3.1. The consideration for the irrevocable and unconditional transfer, grant, sale, conveyance, assignment and delivery of the Business on a going concern basis, on the terms and conditions of this Agreement, shall be a one time, lump sum of Rs. [●] (Rupees [●] only) (“Purchase Consideration”)
. The Buyer shall pay to the Seller the Purchase Consideration on a slump sale basis. The Purchase Consideration shall be paid and discharged [on the Closing Date]
 in accordance with Clause 5. 
3.2. The Buyer or the Seller, as the case may be, shall pay to the other Party an amount as determined as per Clause 5.6. 
3.3. Apportionment: All outgoings in relation to the Business referable to periods prior to the close of business on the Closing Date shall be borne by the Seller and thereafter by the Buyer. [All income, whether accrued, received or realised, referable to periods prior to close of business on the Closing Date shall belong to the Seller][Note: Receivables are a part of the Current Assets, which means that the Buyer will have the right to such payments.] and thereafter to the Buyer [and all such items shall be apportioned accordingly] except to the extent expressly provided for in the Audited Closing Accounts. Items to be so apportioned shall include:
3.3.1. all charges, fees, impositions assessed or required to be paid in relation to, or as a result of the Real Properties or the operation of the Business;
3.3.2. all rents, rates, gas, water, electricity telephone charges and other outgoings;

3.3.3. all rents, royalties and other periodical payments receivable;

3.3.4. all salaries, wages, Employee Plans and Taxes.

4. [CONDITIONS PRECEDENT TO CLOSING][Note: The CP's should be specific and not generic. Further, additional CP's may have to be added on the basis of the outcome of the due diligence exercise. Shouldn't the condition precedent under the Foreign Subsidiary BTA's also be a CP to the Closing under this Agreement?]  

4.1. The obligations of the Seller and the Buyer hereunder to complete the transfer of the Business and payment by the Buyer to the Seller of the Purchase Consideration are subject to the fulfilment by the Seller of the following conditions (unless waived by the Buyer) (each a “Condition Precedent”) on or prior to the Closing Date:

4.1.1. Receipt by the Buyer of a certified copy of the resolutions passed by the Board and by the shareholders of the Seller (based on the postal ballot conducted by the Seller as per applicable Laws) authorising the sale of the Business and execution and performance of this Agreement and the Ancillary Agreements.

4.1.2. The Seller providing the Buyer with a tax clearance certificate obtained by the Seller under Section 281 of the Income Tax Act, 1961 for transfer of the Business to the Buyer;
4.1.3. The Seller having complied with all corporate procedures that are required under the applicable Laws in connection with this Agreement and the transactions contemplated hereby that are required to be carried out at or before the Closing Date;
4.1.4. Subject to Clause 5.2.3, the Seller shall have obtained the consent/ approval of the counterparties to the agreements in respect of the Leasehold Properties for transfer of such agreements in favour of the Buyer;
4.1.5. The Seller having obtained all third party consents, including any lender consents and/or consents from any Governmental Authorities in respect of the sale and transfer of the Business to the Buyer in the manner contemplated in this Agreement;
4.1.6. [Execution of an irrevocable power of attorney in favour of the authorised representative of the Buyer, authorising such person to do all acts and things on behalf of the Seller, which are necessary for making necessary filings for the transfer of the Regulatory Consents to the Buyer and obtaining the requisite Regulatory Consents;] 
4.1.7. Performance: Each Party shall have performed and complied with, in all material respects, each agreement, covenant and obligation required by this Agreement to be so performed or complied with by such Party at or before the Closing Date.
4.2. In addition to the Conditions Precedent, the following conditions shall have to be satisfied by the Buyer, on or prior to the Closing Date: 
4.2.1. The Buyer shall have obtained necessary registration and certificates from the sales tax authorities of relevant State Governments in respect of the Business; 
4.2.2. The Buyer shall have prepared, signed and delivered to the Seller [all the applications required to be filed in respect of change in the occupier (as defined under the Factories Act, 1948) for the E&A Plants]. It is clarified that such applications shall be filed along with the applications specified in Clause 4.4.
4.3. Satisfaction of Conditions Precedent: The Seller shall provide a satisfaction notice to the Buyer upon the satisfaction of each Condition Precedent (“CP Satisfaction Notice”) along with all documents evidencing such satisfaction, wherever applicable. The Buyer shall, within a period of 7 (seven) days from the date of receipt of the CP Satisfaction Notice, confirm, if the Buyer is satisfied, by a written notice, such satisfaction (“CP Confirmation Notice”). [On the satisfaction of all the Conditions Precedent, the Seller shall also provide, under the last CP Satisfaction Notice, a confirmation that all the Conditions Precedent have been satisfied.] The Buyer shall in the last CP Confirmation Notice confirm the satisfaction of all the Conditions Precedent (“Final CP Confirmation Notice”), including the Conditions Precedent to be satisfied by the Buyer. 
5. CLOSING
5.1. The Closing, as contemplated by this Agreement, particularly Clauses 5.2 and 5.3, shall take place immediately on, or in any event within fourteen (14) days after, the receipt of the Final CP Confirmation Notice by the Buyer or on such other date thereafter as may be agreed to in writing by the Parties (the “Closing Date”). The Closing shall be deemed to have occurred where the actions set out in Clauses 5.2 to 5.5 have been performed simultaneously by the Parties.
5.2. Seller’s Obligations at Closing: The transactions contemplated by this Agreement shall be consummated on the Closing Date at such place as may be mutually agreed by the Parties. At the Closing:
5.2.1. The Seller shall deliver to the Buyer all such Assets which are capable of being absolutely transferred and assured unto and to the benefit of the Buyer by actual or constructive delivery of possession. A list of all such Assets shall, as of the Closing Date, be provided by the Seller to the Buyer along with the Audited Closing Accounts which shall include the Assets (as specified in Clause 2.1) and the Remaining Assets;

5.2.2. The Seller shall execute and deliver the following:

5.2.2.1. [Customary Deeds of Conveyance sufficient to convey, transfer and assign to the Buyer all the right, title and interest of the Seller in, to and upon the Assets and physical possession of all tangible Assets, except those transferred by delivery pursuant to Clause 5.2.1 above;
5.2.2.2. The deeds of transfer in relation to the Leasehold Properties in favour of the Buyer;]
5.2.2.3. The deeds of lease in relation to such Freehold Land on which the Coexistent Plants, other than the Powai Plant, are situate, in a form agreed between the Parties; 
5.2.2.4. The Transition Services Agreement(s);
5.2.2.5. [The Trademarks License Agreement];
5.2.2.6. Deed of assignment in relation to the assignment of the Business IP to the Buyer;[Note: If trademarks are being assigned, necessary forms have to be filed to take the assignment on record.] 
5.2.2.7. License agreement in relation to grant of license rights to the Buyer over the Other IP;

5.2.2.8. Contract Manufacturing Agreement;

5.2.3. The Seller shall (i) [deliver the consent of the counter parties to the lease agreements in relation to the Leasehold Properties to execute New Leases in relation to the respective Leasehold Properties, to the Buyer and terminate the existing agreements that the Seller has with the respective counterparties in relation to the Leasehold Properties; or (ii) in the event the Seller is unable to achieve the consents specified in (i), the Seller shall execute appropriate agreement(s) to sub-lease or provide other necessary rights over the respective Leasehold Properties to the Buyer until the consents specified in (i) are obtained, in which case the Condition Precedent specified in Clause 4.1.4 shall be deemed to have been satisfied;][ Note: Unless the consents are obtained as condition precedent, there will be no finality to the properties which have to be used as part of the Business. Also, in case any sub-lease has to be entered into between the Parties, the Buyer should not be liable to pay any amount over and above the lease rent it would have paid to the original lessor. The arrangement envisaged in this Clause has to be discussed.]
5.2.4. The Seller shall deliver a certificate duly executed by any duly authorised officer of the Seller certifying that the Seller’s Warranties are true and correct as of the Closing Date as if then originally made and that all covenants required to be performed by the Seller on or prior to the Closing Date have been so performed;
5.2.5. The Seller shall deliver a certificate from the Seller that there has been no Material Adverse Effect;
5.2.6. The Seller shall deliver the records (original or copies, as may be agreed between the Parties) of customer’s orders maintained by the Seller and other documents and data incidental to the operation of the Business.
5.3. Buyer’s Obligations at the Closing: At the Closing, the Buyer shall do the following:

5.3.1. [make payment of the Purchase Consideration by wire transfer/bankers cheque payable to the credit of the account (to be intimated by the Seller 3 (three) Business Days prior to the Closing) and which shall be available in such account of the Seller in immediately available funds at the time of Closing]
; 

5.3.2. provide a certified copy of a Board resolution authorising the purchase of the Business and execution and performance of this Agreement, the Ancillary Agreements and each of the New Leases; and
5.3.3. execute the agreements/ documents specified in Clause 5.2.2.
5.4. Execution of the Ancillary Agreements: Each Party shall, at the Closing, execute and deliver each of the Ancillary Agreements.

5.5. [Product Warranties: 
(i) 
The Parties shall execute a deed of undertaking, in an agreed form, wherein the Buyer shall undertake all the obligations and liabilities in respect of the Product Warranties.
(ii)
The Seller and the Buyer shall jointly issue a public notice in [●] number of major national and [●] number of major regional dailies specifying that all obligations and liabilities in respect of the Product Warranties stand transferred to the Buyer as of the Closing Date, and that the Buyer undertakes to be bound by the Product Warranties as if, from the Closing Date, it is the warrantor.] 
5.6. Audited Closing Accounts:

5.6.1. The Seller shall, within a period of [●] ([●]) days after the Closing Date, provide to the Buyer the audited accounts of the Business as at Closing (“Audited Closing Accounts”), which shall include:

(i) the statement of Net Current Assets as of Closing Date (“Audited NCA”); and

(ii) [a certificate issued by the Auditor on the capital expenditure (including the deposits in respect thereof, except to the extent not provided for in the Audited NCA) incurred by the Seller in respect of the Remaining Assets (“Remaining Assets Capex”) with an itemised list of the Remaining Assets.]
The Audited Closing Accounts shall be audited by the Auditor with full cooperation of the Buyer and the Seller.
5.6.2. Based on the certificate of the Auditor (as per Clause 5.6.1 (ii)), the Buyer shall pay to the Seller the Remaining Assets Capex by a wire transfer/ banker’s cheque within 15 days of the date of receipt of the Auditor’s certificate. 

5.6.3. The difference between the Audited NCA and the Base NCA shall be paid by the Seller or the Buyer, as the case may be, to the other Party, within a period of fifteen (15) days from the date of receipt of the Auditor’s certificate. 

5.6.4. The Audited Closing Accounts shall be audited by such auditor as may be appointed  mutually by the Seller and the Buyer (“Auditor”) and the cost of such audit shall be borne by the Seller. The Auditor shall function as an expert and not as an arbitrator and the Audited Closing Accounts audited by the Auditor shall be final and binding on the Parties.

5.7. [Parties not to Proceed: If the Closing does not take place by [●] because of the non satisfaction of any Condition Precedent by one Party, the other Party may, in its sole discretion, by notice to the other Party:

5.7.1. waive the non-fulfilment by the other Party of any conditions precedent, assuming such waiver is permissible under the applicable Law; 

5.7.2. proceed to the Closing to the extent reasonably practicable, subject to the terms and conditions agreed to between the Parties; or postpone the Closing to a date prior to the Long Stop Date
5.8. [The stamp duty, registration charges and sales tax, if any, related to this Agreement, the Ancillary Agreements and the Deeds of Conveyance for the transfer of the Business shall be borne and paid exclusively by the Buyer.] [Note: Please confirm if this has been commercially agreed.] 

5.9. Long Stop Date: Notwithstanding anything to the contrary, if the Closing Date does not occur on or before [●] (or such other date as may be mutually agreed upon having regard to the facts and circumstances then prevailing) (“Long Stop Date”) [as a result of any conditions precedent not being satisfactorily fulfilled, any Party, having acted in good faith, may terminate this Agreement, by a notice in writing to the other Party, without being liable to the other Party for any costs or damages.] In the event this Agreement is terminated as per the provisions of this Clause, the Parties shall take all reasonable actions to ensure that the respective rights of the Parties are restored, to the extent possible.
6. EMPLOYEES

6.1. Continued Employment: It is the intention of the Parties that on and from the Closing Date, each of the Employees shall become an employee of the Buyer. With immediate effect from the Closing Date and simultaneously with the transfer of the Business, the Buyer shall take over the Employees. The Buyer shall continue to employ the Employees in terms of Section 25FF of the Industrial Disputes Act, 1947, inter alia, such that (a) the services of the Employees shall not be or deemed to be interrupted by such transfer; (b) the terms and conditions of service applicable to the Employees after such transfer are not in any way less favourable to the Employees than those applicable to them immediately before the transfer; and (c) the Buyer is, under the terms of the transfer herein, legally liable to pay to the Employees, in the event of their retrenchment after the Closing Date, compensation on the basis that the services have been continuous and have not been interrupted by the transfer of the Business. 

6.2. Notwithstanding anything contained to the contrary in this Agreement, the Seller [shall be fully responsible for all of the Employees] up to the Closing Date. The Seller shall be solely responsible for all Employee related claims and/or liabilities of any nature whatsoever, arising out of events or circumstances occurring on or before the Closing Date.
6.3. Simultaneously with the Seller issuing letters of transfer of employment to the Employees on the Closing Date, the Buyer shall issue letters to all the Employees confirming their service with the Buyer on the terms and conditions of service applicable to the Employees, which shall in no way be less favourable to the Employees than the terms of their current employment with the Seller. 
6.4. The respective accumulated balances and equitable interest of the Employees currently held in the trust operated by the Seller/Regional Provident Fund Commissioner/Life Insurance Corporation of India, towards provident, superannuation and pension funds shall be transferred to the Regional Provident Fund Commissioner or the Buyer, as the case may be. All transfers in terms of this Clause of such accumulated balances and interests, wherever applicable, in the various employee funds of the Seller for the Employees shall be by way of transfer of cash/adjustment of Net Current Assets. All costs of such transfer shall be borne by the relevant Party that incurs the same.

6.5. The Seller shall arrange to determine the liability for provision for gratuity, leave pay, post retiral medical benefits and other such benefits due to the Employees as per terms of their employment by carrying out an actuarial valuation as on the Closing Date for the purpose of arriving at the Net Current Assets at Closing Date or by way of transfer of cash, as the case may be. 

6.6. Subject to the other provisions of this Clause 6, it shall be the exclusive responsibility of the Buyer to deal with all employees and workmen related issues including the due performance and discharge of all obligation under any existing wage settlement agreements in force, post Closing.

7. POST CLOSING FORMALITIES AND COVENANTS

7.1. For [18 months] after the Closing Date, the Seller and the Buyer shall comply with the obligations set out herein below: 
7.1.1. The Seller shall provide the Buyer with all co-operation and assistance as may be reasonably requested by the other in connection with the prosecution, defence or disposition of any claims relating to the Business or the transactions contemplated by this Agreement. Such co-operation shall include (i) the furnishing of testimony and other evidence, wherever possible; (ii) permitting reasonable access to employees, documents and other information which may be necessary or desirable; and (iii) executing such documents, papers, certificates and such other documents to permit the defence, litigation or settlement of any matter; provided that the costs and expenses incurred by the Seller for providing such cooperation and assistance shall be borne by the Buyer.
7.1.2. [Within [●] months after the Closing Date, the Seller shall, using reasonable endeavours, deliver originals of all documents conferring or recording title of the Seller with respect to the Freehold Property to the Buyer.] The Seller and the Buyer shall, in cooperation and coordination with each other, make the necessary filings under and in accordance with applicable Laws in connection with the transactions contemplated by this Agreement and the Ancillary Agreements. 
7.1.3. [The Seller shall, within thirty Business Days from the Closing Date, deliver to the counterparties to the Assigned Contracts, letters informing such counterparties about the transfer of the Business from the Seller to the Buyer.] 
7.2. [Subject to Clauses 5.6.1 and 5.6.3, in the event the Seller receives, after the Closing Date, any amount in respect of the Receivables, which should accrue to the Buyer, the Seller shall credit such Receivables to the account of the Buyer within a period of 3 (three) days from the receipt of such Receivables.] 
7.3. [The Seller shall not have any right to effect any registrations of the Business IP under the applicable Law. Without prejudice to the foregoing, if any such registration is granted to the Seller in relation to any part or whole of the Business IP, the same shall be conveyed by the Seller to the Buyer without any consideration.] 

7.4. [Subject to the provisions of the Trademark License Agreement, the Buyer shall ensure on and from the Closing Date, none of the communications carry the Seller’s name or its brand name and logos.] 
7.5. Transition support: Immediately after the Closing and for a [period of one year] thereafter:
7.5.1. Without prejudice to the other provisions of this Agreement, the Parties shall consult and fully cooperate with and provide assistance to each other in obtaining all necessary Regulatory Consents and giving all necessary notices to and making all necessary filings with and applications and submissions to, or filing with any Governmental Authority, as soon as reasonably practicable.
7.5.2. In case the Buyer requires lodging or executing or initiating any claim or proceeding against any supplier in respect of any warranty arising out of the breakdown or under performance of any Machinery and Equipment, the Seller shall provide all assistance and cooperation to the Buyer in respect thereof.
8. REPRESENTATIONS AND WARRANTIES OF THE SELLER For the purposes of the representations and warranties in this Clause, from the Closing Date, the term “Assets” shall also include the Remaining Assets and, accordingly, as at the Closing Date, all representations and warranties of the Seller herein in respect of any of the Assets shall be deemed to be also in respect of the Remaining Assets.

8.1. Rules of Interpretation:

The Seller hereby represents and warrants to the Buyer that subject to the disclosures set out at the Disclosure Schedule (Schedule [●]), each of the Seller’s representations and warranties contained in this Agreement (the “Seller’s Warranties”) is true and accurate, as of the date of this Agreement and as of the Closing Date. Each of the Seller’s Warranties is independent of the others and is not limited by reference to any other representation and warranty of the Seller.
8.2. Seller’s Warranties:
8.2.1. The Seller is a public limited company duly organized and validly existing under the laws of India.
8.2.2. The Seller has full corporate power and authority to execute and deliver this Agreement and the Ancillary Agreements and to perform its respective obligations thereunder and to consummate the transactions contemplated thereby.
8.2.3. The Agreement and the Ancillary Agreements have been duly and validly executed and delivered by the Seller and constitute a legal, valid and binding obligation of the Seller in accordance with their respective terms.
8.2.4. The execution and delivery by the Seller of this Agreement or the Ancillary Agreements does not impair or restrict, the performance by the Seller of its obligations under the Agreement or the Ancillary Agreements and the consummation of the transactions contemplated thereby shall not:
8.2.4.1. conflict with or result in a violation or breach of any of the terms, conditions or provisions of the certificate or the memorandum and articles of association of the Seller; 

8.2.4.2. conflict with or result in a violation or breach of any term or provision of any Law applicable to the Seller;

8.2.4.3. conflict with or result in a violation or breach or default of any term or provision of any material contract or arrangement entered into by the Seller with any third party, in relation to the Business. 

8.2.5. There are no proceedings pending or, to the knowledge of the Seller, threatened against, relating to or affecting the Seller or any of its assets and properties which could reasonably be expected to result in the issuance of an order restraining, enjoining or otherwise prohibiting or making illegal the consummation of any of the transactions contemplated by this Agreement. There is no Bankruptcy Matter pending against the Seller.
8.3. E&A Plants and Coexistent Plants: The E&A Plants and the Coexistent Plants are operational and maintained as per good industry practices.
8.4. Assets: The Assets, owned, leased, or licensed by the Seller are sufficient and adequate for the Seller to carry on the Business. The Machinery and Equipment is in good order and operating condition (subject to ordinary wear and tear). 
8.5. Compliance: In respect of the Business, (i) the Seller has complied with the Laws applicable to the Business in all material respects; and (ii) the Seller has not received any notice that it is in violation of, or in default with respect to, any Law applicable to the Business in any material respect.
8.6. Accounts: The Accounts have been and the Audited Closing Accounts shall be prepared in accordance with Indian GAAP, show a true and fair view of the state of affairs of the Business and reflect all material liabilities, actual or contingent, which ought or would normally be expected to appear therein, under Indian GAAP.
8.7. Changes since the audited accounts: Since Accounts Date, the Business of the Seller has been transacted in the Ordinary Course of Business and there has not been any Material Adverse Effect on the Business.
8.8. Assigned Contracts: All Assigned Contracts, including the Assigned Contracts with related parties, have been entered into in the normal course of business and on an arm’s length basis. All Assigned Contracts are in force and there exists no material default under any Assigned Contract. 

8.9. Consents: The Seller has obtained the Regulatory Consents listed at Schedule [●] for conducting the Business and all such Regulatory Consents are valid and subsisting. On Seller performing its obligations under Section 4.1, the execution, delivery and performance of this Agreement and the transactions contemplated hereunder shall not result in the breach, cancellation or termination of any such Regulatory Consents. The Regulatory Consents are the only approvals, permissions, consents, licenses, certificates, no-objections and similar authorizations issued or granted by the relevant Governmental Authorities which are required for conducting the Business.   
8.10. Litigation: There are no claims, investigations or proceedings, pending or threatened, against or relating to the Business. The Seller has not received any notice which would adversely affect the ability of the Seller to sell the Business for the consideration and in the manner herein contemplated. 

8.11. Assets and Real Property: The Seller has (i) good, valid, marketable title and exclusive unfettered possession without any disputes to each of the Freehold Property, Machinery and Equipment (specified in Schedule [●]) and good, valid and marketable title to Inventory listed in the Accounts; (ii) good and valid leasehold rights and interests and exclusive unfettered possession to each of the Leasehold Properties; and (iii) each of the Freehold Property, Machinery and Equipment (specified in Schedule [●]) and Inventory purchased or acquired by the Seller for the Business since the Accounts Date are free of any Encumbrance.
8.12. The Seller further represents that:

8.12.1. Save and except as disclosed in Schedule [●], the Seller has not created any Encumbrances in respect of the Real Property by offering any of the title deeds/ relevant documents as security or otherwise. 

8.12.2. The Seller is in possession of all the Real Property.

8.12.3. To the best of the knowledge of the Seller, there are no pending suits or litigations filed/ notifications issued against the Seller which affect its title, rights or possession to the Freehold Property acquired by it. 

8.12.4. All documents in respect of which the Seller has acquired right, interest or title to Freehold Property have been duly executed and also the Seller has duly paid all taxes, outgoings and charges in respect of all the Freehold Property.

8.12.5. The Seller has a clear and marketable title in respect of the Freehold Property.

8.12.6. There is no material breach on the part of the Seller outstanding under the Assigned Contracts in respect of the Leasehold Property, except as disclosed in Schedule [●].

8.13. The Seller has, in relation to the Business, properly operated all Employee Plans, payroll deduction, social security, and other employer’s deduction and contribution obligations by making, all such contributions as are required by Law and making such deductions from all payments made or deemed to be or treated as made by it or on its behalf, as are required under Law, and by duly accounting to the appropriate authority for all sums so deducted and contributed for all other amounts for which it is required to account under the relevant contribution systems.

8.14. The Seller is not involved in any labour, industrial or trade dispute or any dispute or negotiation regarding a claim of material importance with any trade union or association of trade unions or organisation or body of employees representing the Business. The Seller is observing (and to the best of its knowledge, the contractors engaged by the Seller are observing) on a continuing basis all applicable Laws relating to labour laws.  

8.15. Liabilities in relation to all employee benefits for the employees engaged in the Business including but not limited to provident funds, Employee pension (Pension and provident fund schemes managed by the trust), employee gratuity, leave encashment, superannuation scheme, employee insurance, voluntary retirement and pension scheme, post retirement medical benefit plan, long service awards have been adequately provided for in the Accounts of the Business.

8.16. The Seller has not breached any Law or authorisation relating to the health or safety of its Employees.

8.17. Schedule [●] contains, a true and complete list of all Employees, together with their respective names, designations and grades, together with corresponding range of emoluments relating to each grade as of the date hereof. The Seller shall furnish a detailed list as of the Closing Date setting forth their respective names, age, designations, emoluments and length of service. The emoluments and remuneration stated for each of the Employees are full and complete and other than as stated therein the Seller has no other liability or obligation to make payment of any other amount to any of the Employees, except other than under the Employment Plans or under the applicable Law. The Seller shall discharge or assume all other Employee related liabilities existing as of the Closing Date except as expressly provided for in the Audited Closing Accounts.

8.18. Environmental Matters: Only in relation to the Business, the Seller has not received, during the past one (1) year, any complaint, order, directive, claim, citation or notice by any Governmental Authority or any other Person having jurisdiction with respect to any non-compliance with any applicable environment related Law.
8.19. Tax:
In respect of the Business, the Seller has made all Tax payments as per applicable Law and the Seller is not under any liability to pay any penalty, fine, surcharge or interest to any Tax authority in connection with any claim for Tax. All Tax returns have been filed and the Seller has, to the best of its knowledge, provided all information required for Tax purposes.

9. REPRESENTATIONS AND WARRANTIES OF THE BUYER 
9.1. The Buyer hereby represents and warrants to the Seller that each of the Buyer’s representations and warranties contained in this Agreement (the “Buyer’s Warranties”) is true, [accurate, complete and not misleading] as of the date of this Agreement and as of the Closing Date:

9.1.1. The Buyer is a company duly organized and validly existing under the laws of India. 

9.1.2. The Buyer has full corporate power and authority to execute and deliver this Agreement and to perform its obligations hereunder and to consummate the transactions contemplated hereby.

9.1.3. This Agreement has been duly and validly executed and delivered by the Buyer and constitutes a legal, valid and binding obligation of the Buyer in accordance with its terms.

9.1.4. The execution and delivery by the Buyer of this Agreement does not impair or restrict, the performance by the Buyer of its obligations under this Agreement and the consummation of the transactions contemplated hereby shall not:

9.1.4.1. conflict with or result in a violation or breach of any of the terms, conditions or provisions of the certificate or the memorandum and articles of association of the Buyer; 

9.1.4.2. conflict with or result in a violation or breach of any term or provision of any Law applicable to the Buyer;

9.1.4.3. conflict with or result in a violation or breach or default of any term or provision of any material contract or arrangement entered into by the Buyer with any third party.
 

9.1.5. There are no Proceedings pending against, relating to or affecting the Buyer or any of its assets and properties which could reasonably be expected to result in the issuance of an order restraining, enjoining or otherwise prohibiting or making illegal the consummation of any of the transactions contemplated by this Agreement. There is no Bankruptcy Matter pending against the Buyer. 

9.2. Except as expressly provided in Clauses 8 and 9.1, neither the Seller nor the Buyer make any further representation or warranty of any kind, expressed or implied, including, but not limited to, any warranty as to merchantability, fitness for a particular purpose, or infringement.
10. ADDITIONAL COVENANTS
10.1. At any time or from time to time [for 36 months after the Closing], the Seller shall execute and deliver to the Buyer such other documents and instruments, provide such materials and information and take such other actions as the Buyer may request to more effectively vest title to the Business in the Buyer; provided that, in the event that the Buyer requires any document, the Buyer shall clearly specify the document required and the purpose for requesting that such document be provided to it, and the reasonable costs of the Seller for procuring such documents/ information shall be borne and paid by the Buyer.  
10.2. From the Execution Date, the Seller shall provide all information about the existing insurance policies in relation to the Business and render all assistance which is necessary to enable the Buyer to get new insurance policies to substitute the existing insurance policies, effective from the Closing Date.
10.3. [Subject to Clause 10.2,] the Seller shall, to the extent necessary, update all the Schedules on the Closing Date or, as of the Closing Date, within forty five (45) days of the Closing Date or within such period as may have been otherwise specifically provided for in the Agreement.

10.4. General. Each Party shall use its best efforts to take all actions and to do all things necessary, proper or advisable to consummate and make effective the transactions contemplated by this Agreement (including satisfying the provisions related to Closing set forth in Clause 5).

10.5. [Following the Closing and for 12 months therefrom,] each Party shall afford the other Party, its counsel and its accountants, during normal business hours, reasonable access to the books, records and other data relating to the Business in its possession to the extent that such access may be reasonably required by the requesting Party, and the other Party shall make best efforts to provide such access in connection with:
10.5.1. compliance with the requirements of any governmental or regulatory authority; 

10.5.2. the determination or enforcement of the rights and obligations of any Party to this Agreement; or

10.5.3. in connection with any actual or threatened action or proceeding. 

10.6. [Regulatory Consents and Consents. The Seller and/or the Buyer shall file any notification and report forms and related material that the Seller and /or Buyer may be required to file with any Governmental Authority and each Party shall make any further filings, including the submission of any additional information or documentary material, pursuant thereto that may be required by such Governmental Authority. Additionally, the Buyer shall obtain Regulatory Consents in its name for the Coexistent Plants immediately after the Closing.][Note: To the extent possible, these filings and the form and content of such filings should be identified upfront.] 
10.7. Preservation of Business. Until the Closing Date, the Seller shall continue to conduct the Business as the Seller conducted in the Ordinary Course of Business prior to the Execution Date. The Seller: 

10.7.1. shall not create, incur or assume nor allow to be created, incurred or assumed any indebtedness, [otherwise than in Ordinary Course of Business, or Encumbrance over the Business or any part thereof]; 

10.7.2. shall not change nor allow to be changed in any manner the terms and conditions of employment and compensation of the Employees other than in the Ordinary Course of Business;
10.7.3. shall not fail to take any action required to maintain any of the insurances protecting the Business in force or knowingly do anything to make any policy of insurance void or voidable and shall, immediately upon the occurrence of any insured event or matter covered by insurance, take all steps to recover payment in full under the relevant insurance policy or from the relevant insurer which carries the risk and shall take all steps to repair or reinstate the damaged assets (other than current assets); 

10.7.4. shall take all action to continue in full force and effect the agreements in relation to the Leasehold Properties and the Seller shall not knowingly do anything to make any such agreement for any of the Leasehold Properties void or voidable; 

10.7.5. shall not sell, transfer, lease, sublease, license or otherwise dispose of any Assets in excess of Rs. [●] (Rupees [●]) singly or Rs. [●] (Rupees [●]) cumulatively, except in the Ordinary Course of Business; 

10.7.6. shall not make nor allow to be made any capital commitment relating to the Business with an individual contract value of Rs. [●] (Rupees [●]) or collectively exceeding the sum of Rs. [●] (Rupees [●]). Provided, however, that the provisions of this Clause 10.7.6 shall not apply to any expenditure or commitment made or proposed to be made by the Seller in relation to the relocation of Coexistent Plant at Powai, Mumbai, to Vadodara, Gujarat;
10.7.7. shall not give any loans to any of the Employees other than as per Employee Plans and shall not make any payments to the Employees of all compensation including bonus, licenses, ex-gratia, etc., other than in accordance with the said Employee Plans and/or past practices;

10.7.8. shall carry out maintenance in due course with due diligence using prudent practices;

10.7.9. shall not enter into any contract which would impose any Material Adverse Effect;

10.7.10. shall not merge, reorganise or approve any amalgamation schemes with respect to the Business.
10.8. The Seller shall, with effect from the date hereof and up to Closing, in respect of the Business, furnish to the Buyer the following:

10.8.1. promptly upon becoming aware, details of any litigation, arbitration or administrative proceedings which are current or pending, which are likely to have a Material Adverse Effect or which would affect the ability of either Party to perform its obligations under this Agreement; and
10.8.2. promptly upon becoming aware, details of any default or potential default under the terms of the Seller’s Warranties, the Assigned Contracts or Regulatory Consents.
10.9. General. tc "General.       "In case at any time after the Closing, any further action is necessary to perfect the transfer of ownership of the Assets or the implementation in full of this Agreement and/or such other actions as may be required to achieve the purposes of this Agreement, each Party shall take such further action (including the execution and delivery of such further instruments and documents) as the other Party may reasonably request, all [at the sole cost and expense of the requesting Party (unless otherwise provided in this Agreement or unless the requesting Party is entitled to indemnification therefor under Clause 12)] 

10.10. [Litigation Support. In the event and for so long as any Party is actively contesting or defending any charge, complaint, suit, hearing or investigation [brought by any Person in connection with (i) any transaction contemplated under this Agreement or (ii) any fact, circumstance, action, failure to act or transaction on or prior to the Closing Date for transfer of the Business, the other Party shall cooperate with it and its counsel in the contest or defence, make available their personnel and provide such testimony] as may be reasonably possible, and access to its books and records as shall be necessary in connection with the contest or defence, all at the sole cost and expense of the contesting or defending party (unless the contesting or defending Party is entitled to indemnification therefor under Clause 12).]
10.11. Transfer of Contracts. From and after the Execution Date and [within [●] months after the Closing Date,] the Parties shall jointly make best endeavours, by way of business processes, to cause the transfer/ novation of all the Assigned Contracts from the Seller to the Buyer.
11. SURVIVAL OF THE REPRESENTATIONS AND WARRANTIES

All the Seller’s Warranties contained in this Agreement or in any certificate or document pursuant hereto shall survive the Closing and continue in effect for the following periods:

11.1. the Seller’s Warranties set out in Clauses 8.2.1, 8.2.2, 8.2.3, 8.10 and 8.12.5 shall survive in perpetuity; and   
11.2. [all other Seller’s Warranties not specifically indicated in Clause 11.1 in relation to the Business shall expire twelve (12) months after the Closing Date.] The Buyer’s Warranties set out in Clauses 9.1 above shall survive in perpetuity. 
12. INDEMNIFICATION

12.1. Seller’s Indemnity. The Seller shall be liable to indemnify, defend and hold harmless and shall keep indemnified, the Buyer from and against any and all losses, damages, penalties, costs and expenses (including reasonable attorney’s fees and expenses) (collectively “Damages”), [actually] incurred by the Buyer resulting from claims, actions, demands, or assessments, [directly] by reason of any breach of any [Seller’s Warranties] or covenant of the Seller contained in this Agreement or any Ancillary Agreements.
[The Seller shall not be liable for any consequential, indirect or remote losses or damages.]
12.2. For the purposes of this Clause, the Buyer shall invoke its rights to be indemnified under the applicable periods set out in Clause 11 and not thereafter. It is further clarified that the Buyer shall not have any right to make any claim in respect of Seller’s Warranties after the expiry of applicable periods set out in Clause 11. Notwithstanding any contrary provision, as long as the claim is asserted by the Buyer in accordance with this Clause 12 on a timely basis, the claim shall continue to be valid and assertable even though the survival period may subsequently expire before the claim is resolved.
12.3. On receipt of any notice of the assertion of any claim from the Buyer, which would entitle the Buyer to claim indemnification from the Seller under this Clause 12, the Buyer shall within thirty (30) days thereof provide a written notice of the same to the Seller along with all the relevant documents available with it in respect of the said claim specifying the claim, the amount claimed by the third party and the date on which the claim arose. [The Seller shall be entitled to, but not obliged to, participate in and control the defence or disposition of any such Proceeding at its own expense. If the Seller elects to control the defence of any such Proceeding, the Buyer shall render all necessary assistance including access to personnel and to all relevant documents and records that it possesses or controls to the extent necessary for the purposes of investigating the matter and enabling the Seller to take the action referred to in this Clause and the Seller shall be entitled to take copies of the documents and records. If the Seller takes control of the defence of any such Proceeding, it shall be deemed that the claim in respect of which such Proceeding has been filed, falls within the scope of this indemnity Clause and the Seller shall indemnify the Buyer.] The Buyer shall give information and assistance that the Seller may reasonably request, at the cost of the Seller, to dispute, resist, appeal, compromise, defend, remedy or mitigate the matter or enforce against the third party the Seller’s right in relation to the matter and in connection with proceedings related to the matter, use reputable advisers and lawyers. The Seller shall not settle any such Proceeding without the prior written consent of the Buyer, which consent shall not be unreasonably withheld. 

12.4. Save and except a claim arising out of anything contained in Schedule [●] (“Schedule [●] Claim”), no claim which is of a value of Rs. [●] or less shall be made by the Buyer against the Seller. No claims shall be made by the Buyer against the Seller, until the aggregate of all claims and/or series of related claims against the Seller exceeds Rs. [●] (Rupees [●] only) in which case the aggregate of all such claims, including claims of less than Rs. [●] (except Schedule [●] Claims, each claim shall individually value Rs. [●] (Rupees [●] only) or more), shall be recoverable. For clarity, the minimum threshold of Rs. [●] shall not apply to a Schedule [●] Claim.
12.5. [Notwithstanding anything contained in this Agreement, the entire liability of the Seller whether the claim is made under this Agreement and/or under any of the Ancillary Agreements or under equity/Law shall not be more than Rs. [●].]
12.6. Notwithstanding what is set out under Clauses 12.1 to 12.5 hereinabove, the Seller shall indemnify and keep indemnified, and shall defend and hold the Buyer harmless from and against, and shall reimburse, to the full extent, the Buyer in relation to the claims or losses incurred or suffered by the Buyer arising out of or in relation to the Refund Assets. 

13. [Product Warranties: The Buyer shall be liable to indemnify, defend and hold harmless and shall keep indemnified, the Seller from and against any Damages, actually incurred by the Seller resulting from claims, actions, demands, or assessments, directly by reason of any Product Warranty, after the Closing Date.] 
14. TAX COOPERATION : ALLOCATION OF TAXES 

14.1. Exchange of Information. Each Party shall furnish or cause to be furnished to the other Party, upon request, as promptly as practicable, such information and assistance relating to the Business as is reasonably necessary for the filing of all tax returns, and making of any decision in relation to Taxes, the preparation for any audit by any tax authority, and the prosecution or defence of any claim, suit or proceeding relating to any tax return. Each Party shall co-operate with the other Party in the conduct of any audit or other proceeding relating to the Taxes involving the Business.

14.2. Responsibility of Seller. The Seller is responsible for and shall indemnify the Buyer against all Taxes arising by reason of or attributable to the Business or its operations, activities and transactions prior to the Closing Date without regard to the actual time of payments, filing or assessments thereof except to the extent as expressly provided for in the Audited Closing Accounts. 

15. TERMINATION 

15.1. [Right to Terminate. This Agreement and the transaction contemplated hereby may be terminated by either Party (the “terminating Party”):

15.1.1. without being liable to the other Party (the “non-terminating Party”), if there shall be in effect any Law, an order, decree or judgement of a Governmental Authority, after the execution of this Agreement, prohibiting or restricting or permitting, but subject only to onerous conditions, the consummation of all or a material portion of the transactions contemplated hereby; or

15.1.2. by notice in writing, to the non-terminating Party, if there has been a materially false or misleading representation and warranty, which, if capable of rectification, is not rectified within a period of 30 days from the receipt of such notice;

15.1.3. by giving thirty (30) days notice in writing to the non-terminating Party, if there has been a breach of covenant or any other provision of this Agreement by the non-terminating Party and such breach has not been rectified within the 30-day notice period from receipt of the notice by the non-terminating Party; or,

15.1.4. by the Buyer in accordance with Clause 5.9 herein; or 
15.1.5. if the non-terminating Party becomes insolvent, or an order of admission is passed pursuant to any filing made with the court or competent authorities by any Person for bankruptcy, winding-up, composition or any other similar insolvency proceedings or for attachment of the Business or any part thereof. 

15.2. Effects of Termination. In the event of termination of this Agreement by either Party, all obligations of the Parties hereunder shall stand terminated; except that termination shall not relieve the Parties of their respective obligations as provided herein under those Clauses expressed to survive termination (including Arbitration) and provided that termination shall not affect any Party’s accrued rights and obligations as at the date of termination.] 
16. CONFIDENTIALITY
Each Party hereto shall hold, and shall use its best efforts to cause its Affiliates and their respective directors, employees, officers, affiliates, agents and representatives to hold, in strict confidence all documents and information concerning the other Party or any of its Affiliates furnished to it by the other Party or such other Party’s directors, employees, officers, affiliates, agents and representatives in connection with this Agreement or the trans​actions contemplated hereby, except to the extent that such documents or information can be shown to have been: 

16.1. [Previously known by the Party receiving such documents or information;][Note: The Seller should not be permitted to use any Business IP after the Closing Date irrespective of previous knowledge of such Business IP.] 
16.2. In the public domain (either prior to or after the furnishing of such documents or information hereunder) through no fault of such receiving Party; or, 

16.3. Later acquired by the receiving Party from another source if the receiving party is not aware that such source is under an obligation to another Party hereto to keep such documents and information confidential; 

16.4. Unless (i) compelled to disclose by judicial or administrative process (including without limitation in connection with obtaining the necessary approvals of this Agreement and the transactions contemplated hereby of Governmental Authorities) or by other requirements of Law or (ii) disclosed in a Proceeding brought by a Party hereto in pursuit of its rights or in the exercise of its remedies hereunder. 

17. MISCELLANEOUS
17.1. Notices: All notices, requests and other communications hereunder must be in writing and shall be deemed to have been duly given only if delivered personally or by facsimile transmission or by post (first class postage prepaid) to the Parties at the following addresses or facsimile numbers:

	In the case of notices to:

	The Seller 
	Address
	:
	[●]

	
	Facsimile
	:
	+91 [●] 

	
	Attention
	:
	[●]

	
	Copy to
	:
	[●]

	In the case of notices to:

	The Buyer
	Address
	:
	[●]

	
	Facsimile
	:
	+91 [●]

	
	Attention
	:
	[●]

	
	Copy to
	:
	[●]


All such notices, requests and other communications shall (i) if delivered personally to the address as provided in this Clause 16.1, be deemed given upon delivery; or, (ii) if delivered by facsimile transmission to the facsimile number as provided in this Clause 16.1 be deemed given on the Business Day immediately after the date of transmission with confirmed answer back; or, (iii) if delivered by mail in the manner described above to the address as provided in this Clause 16.1, be deemed given upon receipt (in each case regardless of whether such notice, request or other communication is received by any other Person to whom a copy of such notice, request or other communication is to be delivered pursuant to this Clause 16.1). Any Party from time to time may change its address, facsimile number or other information for the purpose of notices to that Party by giving notice specifying such change to the other Party hereto.

17.2. Entire Agreement. This Agreement and the Ancillary Agreements super​sede all prior discussions and agreements between the Parties with respect to the subject matter hereof, and contain the sole and entire agreement between the Parties hereto with respect to the subject matter hereof. There are no implied obligations on either of the Parties. 
17.3. [Expenses: Except as otherwise expressly pro​vided in this Agreement, whether or not the transactions contemplated hereby are consummated, each Party shall pay its own costs and expenses. Provided that Stamp duty, registration and any other levies or payments to be made to any statutory or local authorities in connection with this Agreement and/or the Ancillary Agreements or any transactions contemplated hereunder or there under, or actions pursuant herewith or therewith, shall be borne by the Buyer.]
17.4. Public Announcements: At all times at or before the Closing Date, the Buyer shall not issue or make any reports, statements or releases to the public or generally to the customers, suppliers or other Persons to whom the Seller provides services or with whom the Seller otherwise has significant business relationships with respect to this Agreement or the transactions contemplated hereby without the consent of the Seller. The Seller and the Buyer shall also obtain the other Party’s prior approval of any press release to be issued immediately following the Closing Date announcing the consummation of the transactions contemplated by this Agreement save and except as required under applicable Law.

17.5. Waiver: Any term or condition of this Agree​ment may be waived at any time by the Party that is entitled to the benefit thereof, but no such waiver shall be effective unless set forth in a written instrument duly executed by or on behalf of the Party waiving such term or condition. No waiver by any Party of any term or condition of this Agreement, in any one or more instances, shall be deemed to be or construed as a waiver of the same or any other term or condition of this Agreement on any future occasion. All remedies, either under this Agreement or by Law or otherwise afforded, shall be cumu​lative and not alternative.

17.6. Amendment: This Agreement may be amended, supplemented or modified only by a written instrument duly executed by or on behalf of each Party hereto.

17.7. No Assignment; Binding Effect: Neither this Agreement nor any right, interest or obligation hereunder may be assigned by any Party hereto without the prior written consent of the other Party(ies) hereto. This Agreement is binding upon, inures to the benefit of, and is enforceable by the Parties hereto and their respective successors and permitted assigns.
17.8. Invalid Provisions: If any provision of this Agreement is held to be illegal, invalid or unenforceable under any present or future Law, and if the rights or obligations of any Party hereto under this Agreement shall not be materially and adversely affected thereby, (a) such provision shall be fully severable, (b) this Agreement shall be construed and enforced as if such illegal, invalid or unenforceable provision had never comprised a part hereof, and (c) the remaining provisions of this Agreement shall remain in full force and effect and shall not be affected by the illegal, invalid or unenforceable provision or by its severance herefrom.
17.9. [Force Majeure: No Party shall be liable for failing to fulfil, or having delayed fulfilment of, the terms and conditions of this Agreement if fulfilment is delayed or precluded due to Force Majeure. Provided, however, that the non-fulfilling Party shall immediately inform the other Party of the circumstances preventing the fulfilment and take all reasonable actions to overcome such circumstances and minimise the consequences thereof. If the event of Force Majeure exists for a continuous period of [●] ([●]) days, the Parties shall consult in good faith on the way forward, including the termination of this Agreement.] 

17.10. Counterparts: This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

18. DISPUTE RESOLUTION
18.1. The Parties shall make endeavours to settle by mutual conciliation any claim, dispute, or controversy (“Dispute”) arising out of, or in relation to, this Agreement, including any Dispute with respect to the existence or validity hereof, the interpretation hereof, the transaction and/ or activities contemplated to be performed hereunder, the duties or obligations of the Parties or the breach hereof.
18.2. Any Dispute which cannot be settled by mutual conciliation as aforesaid within 30 days of consultation, shall be submitted to arbitration at the request of any Party to the Dispute upon written notice to that effect to the other Party and such arbitration shall be conducted in accordance with the Arbitration and Conciliation Act, 1996 (“Act”), by a panel consisting of three (3) arbitrators.
18.3. Each of the Buyer and the Seller shall appoint one arbitrator. The arbitrators so appointed as aforesaid shall jointly appoint a third arbitrator.

18.4. The language of the arbitration shall be English. The venue of the arbitration shall be Mumbai, India only.
18.5. The Parties agree that the award of the arbitrators shall be final and binding upon the Parties, and that none of the Parties shall be entitled to commence or maintain any action in a Court upon any matter in dispute arising from or in relation to this Agreement, except for the enforcement of an arbitral award granted pursuant to this sub-clause.
19. GOVERNING LAW AND JURISDICTION
This Agreement shall be construed and governed in accordance with the applicable laws of India and, subject to Clause 17 above, the courts in the city of Mumbai shall have exclusive jurisdiction.
20. SURVIVAL
Clauses [●] shall survive the termination of this Agreement.

(Signature page follows)

IN WITNESS WHEREOF the Parties have entered into this Agreement the day and year first above written.
Signed and delivered for and on behalf of the Seller:

	

	

	Name: [●]

	Designation: [●]


Signed and delivered for an on behalf of the Buyer : 

	[●]

	

	Name: [●]

	Designation: [●]


� We will add Trademark Assignment Deed and other documents for assignment of IP once we have identified the documents required, based on details of IP that form a part of the Business. 


� [●]is identifying various types of contracts in relation to the Business which are to be transferred/novated in favour of the Buyer and how each contract will be so transferred/novated. Based on this, appropriate provisions will be made in this Agreement.


� SELLER is currently identifying such liabilities related to the Business which would not be transferred to the Buyer. If no such liability exists, this will be deleted. 


� The relevance of this definition in the context of the transaction is presently being reviewed.


� SELLER is currently assessing whether any tax related refunds in relation the Business exist. If no such refunds exist, this will be deleted. 


� The language will be modified based on the payment structure agreed between the Parties.


� The timing and modality of the payment will need to be discussed between the Parties. 


� This will need to be reviewed once the payment mechanism is finalised.


� The Seller is facilitating loans for Employees (on concessional terms), personal car schemes, accommodation for its Employees in various ways, including through company leased residences, providing for HRA as part of salary component, sub-lease of leased premises and leasing of company owned premises. Relevant clauses pertaining to the manner in which such arrangements will transfer to the Buyer shall be mutually discussed and agreed upon between the Parties.


� There are certain customer (third party) contracts, especially contracts with government companies, which are non-assignable in nature. They are currently in the Seller's name. While all reasonable efforts will be made by Buyer to arrange for their assignment to its name, either directly or through tacit acceptance. In the unlikely event of a customer not agreeing to the assignment, the Buyer together with the Seller may have to resort to one of the following courses of action:


a) [cancellation of such contract with mutual consent;][ Note: Identification of such contracts will be a part of the conditions precedent. Any adjustments due to such cancellation will happen at Closing.] or


b) the Seller will appoint the Buyer as a subcontractor with nominal consideration in favour of Seller.
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